A Local Government Needs A
License to Play Music

Some Copyright Law Basics: The Constitution authorizes Congress “to
Promote the Progress of Science and the Useful Arts” by granting exclusive
rights to authors. This insures that creators can earn a living from their work
and provides incentive for the creation of more works. The Copyright Law of
the United States, Title 17 USC, establishes property rights in musical works and
grants creators and owners of copyrighted musical works the exclusive right to
perform or authorize the performance of their works publicly (17 U.S.C. 106(4)).
This means that, generally, other parties cannot publicly perform or authorize
others to perform copyrighted works without the permission of the copyright
owner. Also, as the case with other property rights, the owner has the right to
be paid for the use of his property.

What is a public performance? The Copyright Law defines a public per-
formance as one “in a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its
social acquaintances is gathered.” Performances transmitted or otherwise com-
municated by means of any device or process (for example via broadcast,
telephone wire, or other means) to the public are also public performances

(17 U.S.C. 101). The law requires users to obtain authorization not only for per-
formances by live musicians, but also for performances by mechanical means
including videotapes, CD’s, tapes, music on hold, karaoke, jukeboxes and radio and
TV reception.

What Happens If You Play Copyrighted Music Without Permission?
If you choose to use someone’s musical property without permission, the law
provides that a court can assess damages from a minimum of $750 for each
work infringed, require you to pay the copyright owners’ attorney’s fees and
court costs, and enter an injunction against you.

Why Are You Responsible for Obtaining a License? Under the law,
owners or operators of facilities or presenters of concerts and other events are
responsible for performances on their premises. Technically, everyone who par-
ticipates in an infringing performance is liable and copyright owners can sue the
event presenter or owner of an establishment as well as the members of the
band or the disc jockey who actually gave the unauthorized performance. In
practice, the owners and presenters obtain licenses as a cost of doing business.



SCAP and the International
Municipal Lawyers Association

How do you obtain a license? It is impossible for copyright owners to know of every con-
ceivable use or performance of their works, and it would also be difficult for users of music to
locate all the copyright owners and negotiate licenses for all of the works that might be used.
So, composers and publishers of musical works authorize collective licensing organizations like
ASCAP to locate and license public performances of their works. ASCAP, the American Society
of Composers, Authors and Publishers, makes giving and obtaining permission to perform music
simple, providing a valuable service to businesses and creators alike. ASCAP is the largest per-
forming rights organization in the world, made up entirely of composers, songwriters and
publishers.

Why Should You Obtain the ASCAP License Agreement for Local Governments?
Local governments have obtained many different licenses from ASCAP for decades, but IMLA
and ASCAP found the current licensing system was burdensome and left local governments vul-
nerable. Under the old system, each potential use of music (and you can see from this brochure
there are many!) needed to be identified and separately licensed. One local government might
have many different licenses each with different reporting and payment requirements, fee struc-
tures, levels and types of coverage, and effective dates. And there may be significant gaps in
coverage raising the potential for copyright infringement liability.

What Are the Benefits of the Agreement? The ASCAP License Agreement for
Municipalities and Governmental Entities — the product of negotiation between IMLA and ASCAP
- provides simple, fast, comprehensive and affordable access to every variety of music you
need to attract, entertain, enlighten and educate your citizens and visitors.

e  Access to, and the right to perform, any or all of the more than 8 million works of the
more than 110,000 ASCAP composer, lyricist, songwriter and publisher members and the
repertories of nearly 60 affiliated societies worldwide.

*  Immediate access to contemporary music as soon as it is written or published..At no addi-
tional cost!

e Saves the time, expense, paperwork and trouble of contacting and negotiating separate
permission for each musical work that may be performed during the year.

*  Helps prevent even inadvertent infringements on the rights of ASCAP members and foreign
affiliates.



7

he ASCAP License Agreement

What Is Covered? The license agreement covers almost all non-dramatic performances you
present both on government property and at functions and events at other locations. These
include live performances, recorded performances (CDs, tapes, radio and television over loud-
speakers), and music on hold (ASCAP’s licenses with radio stations do not cover your music on
hold transmissions).

Does the License Cover All Uses of Music By Our Government? The license provides broad
coverage for just about any public performance. But copyright owners enjoy a number of separate
rights, including performing rights, recording rights and the right to reproduce (print) and distrib-
ute copies of their works, so rental or purchase of music does not authorize its public
performance. Also, ASCAP members only grant ASCAP the right to license non-dramatic public
performances of copyrighted music in the ASCAP repertory, so “dramatic” or “grand rights” per-
formances are not covered.

As it did with IMLA, ASCAP has negotiated comprehensive licenses with representatives of other
industries. Those licenses should cover your performances in those areas — so to avoid duplica-
tive coverage, the Local Government license excludes those performances. For example, ASCAP
and the American Council On Education and the National Association of College & University
Business Officers negotiated a model agreement which almost all U.S. colleges & universities
have obtained. Similarly, radio and television broadcasts, cable, satellite and Internet transmis-
sions are also separately licensed (although some of your closed circuit or intranet transmissions
are covered by the new license). Finally, performances at theme and amusement parks, by pro-
fessional sports teams or at professional sports events, and by symphony orchestras, are
licensed separately.

When and How Are Fees Paid? A base annual fee based on population covers almost all govern-
ment sponsored or presented performances. In addition, a separate Special Event fee is paid 90
days after major events that have very high ticket revenue. ASCAP and IMLA agreed on this dual
fee to keep the base license fee low and reasonable for all government entities. Only those local
governments that present major events pay additional fees for those events.

How does the Special Event fee work? You pay license fees, based on “gross revenue” for all
“special events” you present. Special events are those with “gross revenue” in excess of $25,000.
“Gross revenue” means all monies you receive or is received on your behalf from the sale of tick-
ets for each special event. If there are no monies from the sale of tickets, “gross revenue” means
contributions from sponsors or other payments received.

You are not required to keep track of the music performed at each special event, but you should
send copies of any available programs. The program information you furnish helps us properly pay
royalties to the composers and publishers whose works you have presented.



Where Do the License Fees Go? Over 84 cents of each dollar we collect goes right back to our
members and to the members of affiliated foreign societies whose works are represented by
ASCAP in the U.S.

Who Reports and Pays For Co-Promoted Special Events? If you present, sponsor or promote a
special event with someone who is licensed under an ASCAP License Agreement, you will still
need to report that event and provide the name, address, phone number and ASCAP account
number of the other party. You must also let us know who will be responsible for payment. If
the other presenter is not licensed by ASCAP, then you will be responsible for paying the license
fee due - even if you have an agreement to the contrary with the other party.

Must You sign an ASCAP local government license agreement? No, but you must obtain
authorization to perform our members’ music. You can also obtain permission directly from the
copyright owner. But ASCAP provides a valuable service to governments, businesses and organi-
zations that use copyrighted music—by helping you easily meet your obligations under the
Copyright Law. In short, the ASCAP license is music to everyone’s ears.

Are Changes to the Model License Agreement Permitted? The provisions of ASCAP’s license
agreements are uniform and do not vary for licensees making similar use of ASCAP’s members’
music. The reason for this is that ASCAP’s licensing activities are largely governed by a consent
decree entered in a federal antitrust action, United States v. ASCAP, and one provision of that
decree prohibits ASCAP from “[e]ntering into, recognizing, enforcing or claiming any rights under
any license . . . which discriminates in license fee, or other terms and conditions between
licensees similarly situated . . .”

Simply put, modification of the license agreement may well expose ASCAP to a claim of dis-
crimination asserted by other licensees with whom we have executed the same form of license
agreement. However, we recognize the special legal requirements of municipalities and other gov-
ernmental entities, therefore, the agreement permits modifications such as the inclusion of equal
employment opportunity statements and other provisions that are required by local or state law.

What If You Believe ASCAP’s Fees Are Unreasonable? Any music user who thinks the fee for
an ASCAP license is unreasonable may ask the U.S. District Court for the Southern District of
New York to determine a reasonable fee by instituting a proceeding in that court. For more infor-
mation on this process, your attorney should contact ASCAP’s Legal Department in New York.




